This 60 foot portion of the bench cannot now automatically
become a roadway because it has not been used to transport coal,
equipment and personnel.  True, dozer operator Yazzie was at the
edge of the bench but his duties included removing the coal.  The
coal itself was in a condition of upheaval as a result of the
blasting.  I decline to defer to the Secretary's interpretation
of the regulation in these circumstances.

In support of his position the Secretary also relies on
Cleveland Cliffs Iron Company, 3 FMSHRC 291 <1981) and Rock
Valley Cement Block and Tile 2 FMSHRC 1906, 1914-1916; MESA v.
Peabody Coal Company, VINC 77-102-P.

The foregoing cases are clearly distinguishable from the
instant case.  In each of these cited cases there was some use
by vehicles, albeit minimal, of the travelway that the Secretary
felt should be bermed.

In Cleveland Cliffs the issue centered on whether certain
use of a road constituted hauling.  The Commission held that the
term "hauling" includes conveying men; ore, supplies or materials
along elevated roadways where the roadways are used in the normal
mining routine, 3 FMSHRC at 293.  As previously observed there
was no hauling of any type closer than 60 feet from the edge of
Black Mesa's bench.

*n Rock Valley Cement, Block and Tile Judge Koutras rejected
the operator's argument that a roadway and the berm requirement
can only exist in circumstances which clearly show that the mined
materials are regularly hauled out of the mine along clearly
defined haulage roadways designed and regularly used for such
purposes.  The cited decision is not controlling as there is no
roadway use whatsoever of the 60 foot area under discussion in
the instant case.

In Mesa v. Peabody Coal Company, the arguments concerned
whether the roadway in question was elevated and whether a
distinction existed between an access road and a haulage road.

The parties waived further briefs after the supplemental
hearing but the oral arguments were entered on the record.

The Secretary initially claims El Paso Rock Quarries, supra,
is controlling since identical standards are involved.  This
point has been addressed and found to be without merit.

The Secretary further argues that the differences between
the El Paso case and this case are not crucial.  Specifically, it
is contended the distance the Peabody trucks operate from the
edge of the bench relates to gravity and not to the fact of a
violation.
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